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B Introduction

This article considers the political science debate
on the sources of treaty compliance in inter-
national environmental affairs.! It outlines the
sources of compliance and non-compliance  and
provides a framework for thinking about treaty
compliance systems. It summarizes empirical
results from international regulation of intentional
oil pollution which show that treaties can lead to
compliance that would not have occurred in the
absence of these treaty arrangements.

Brierly observed nearly five decades ago that many
are cynical about the validity of international law,
thinking it a sham. Others believe it to be ‘a force
with inherent strength. . .. Cynic and sciolist alike,
however, mistakenly assume that it is-a subject
about which intuitive opinions may be formed with-
out study of relevant facts.2

Brierly’s insightful observation has only recently
been considered empirically, as political scientists
have begun to evaluate the impact of international
environmental law on behaviour. This article exam-
ines the current state of debate among political
scientists on the relationship of compliance to tre-
aty provisions in the realm of international environ-
mental affairs. Do nations and their citizens adjust
their behaviour to comply with environmental
treaties? Can we improve environmental treaties to
make compliance more likely? If so, how? Two
schools of thought - what I shall call realist and
institutionalist — provide different, though possibly
complementary, answers to these questions.

Treaty goals are not always achieved as completely
and effectively as possible. Diplomats and lawyers
draft and amend environmental treaties. Environ-
mental groups lobby for new and stronger agree-

ments. Business groups often oppose environmen-
tal treaty provisions as too costly. All these actions
appear to reflect a belief that better law can rem-
edy bad behaviour. As these actors often are
responding to concerns particular to a given treaty,
however, they frequently fail to identify the general
reasons why one treaty elicits compliance while
another does not.

Political scientists seek to provide a systematic
methodology for identifying the empirical relation-
ship between environmental treaties and behav-
jour. In international relations, issues of com-
pliance quickly enmesh one in a larger debate over
why nations behave the way they do. The realist
school of thought views the pursuit and use of
power and the anarchic structure of modern inter-
national relations as the primary determinants of
international behaviour.? International law has little
significant impact on nations’ policies. ‘Consider-
ations of power rather than of law determine com-
pliance’ in all important cases.® The conformance
of state behaviour to treaty rules reflects spurious
correlation rather than true causation: the struc-
tural factors that lead states to certain actions also
lead them to negotiate treaties codifying those
actions. Realists urge a scepticism about claims
that treaties cause behaviour to change, suggesting
alternative reasons for compliance.

Institutionalists and international lawyers agree
with Morgenthau that ‘the great majority of the.
rules of international law are generally observed by
all nations'.® Disagreement arises over whether we
can attribute such behaviour to an applicable tre-
aty. International institutions, regimes, organiza-
tions, and treaties ‘appear to be major determi-
nants of collective behaviour ... at the
international level'.® Given this assessment, insti-
tutionalists have sought to identify the conditions
under which treaties can influence behaviour and
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the types of norms, principles, rules and processes
that do so most effectively.” While realists see
states as dominating international affairs, non-state
actors also play important roles in institutionalist
theories as targets of regulation and as participants
in the effort to elicit compliance.® From these two
outlooks, this article develops a synthetic frame-
work for subsequent analysis of the degree to
which treaty rules influence behaviour and the cau-
sal mechanisms by which they do so.

M Definitions

This article defines compliance as an actor’s behav-
iour that conforms to a tredty’s explicit rules, and
distinguishes treaty-induced compliance as behav-
iour that occurs because of the treaty’s compliance
system.> The realist-institutionalist  debate
becomes a question of "whether treaty-induced
compliance ever occurs. Despite frequent appli-
cation of the term ‘compliance’ to a broad range
of behaviours, restricting study to explicit treaty
provisions allows replicable evaluation of com-
pliance against clearer and less subjective stan-
dards.

Evaluating compliance against treaty provisions
also makes more sense than speaking of com-
pliance with the treaty as a whole. Parties often
comply with some treaty provisions while violating
others. To speak of ‘treaty compliance’ therefore
eliminates valuable empirical information by aggre-
gating violation of one provision with compliance
with another.

While measuring compliance by strict reference to
legal standards allows only a binary assessment of
compliance {either an actor complies or violates),
treaties can induce beneficial behaviours that
either fall short of compliance, or go far beyond
treaty requirements.'® Indeed, treaty-induced com-
pliance is only one form of treaty effectiveness, i.e.
the treaty's success at inducing behavioural and
environmental changes that would not have
occurred in the absence of the treaty.

W Sources of Compliance

Governments and private actors may undertake
acts that the treaty defines as compliance for many
reasons having little to do with treaty dictates. The
reasons may be categorized broadly as arising from
independent and interdependent self interest.

D Basil Blackwell Lid. 1993,
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Compliance as Independent Self
Interest

To a realist, compliance is not surprising. Nations
negotiate treaties precisely ‘for the promotion of
their national interests, and to evade legal obi;-
gations that might be harmful to them’.!! Treaty
rules may require little or no change in behaviour,
especially among ‘leader’ states or when they con-
tain vague and ambiguous language. Treaties can
require states to take actions they were already
planning on taking or refrain from actions they
have no immediate incentives to take. Treaties may
reflect ‘suasion’ games where one or more powerful
states benefit from unilateral compliance but bene-
fit more if others also comply.'?

Institutionalists believe that states adopt longer-
term views of self interest that lead them to comply
in a wider range of situations. States and corpora-
tions may fear the unknown and unintended side
effects of their current non-compliance on the
future of the treaty and on a range of other relation-
ships.!® They may fear adverse public opinion,
domestically or internationally. Parties may comply
with rules viewed as fair and legitimate even if
costly at times." Bureaucratic procedures, group
think, and bounded rationality may make the
choice of compliance - once initiated = hard to
revisit.!> Treaty rules simplify and reduce the num-
ber of decisions actors must make in a complex
environment.'* Economic and technological
changes may make compliance less costly, as has
happened with the decreasing costs of
chlorofluorocarbon substitutes increasing the like-
lihood that the Montreal Protocol's phase-out
deadlines will be met.!” These factors will explain
much compliance that we observe, but such behav-
iour is not treaty-induced compliance. For these
actors, treaty rules have been brought in line with
existing or intended future behaviours, and not
vice versa.

Compliance as Interdependent Self
Interest

Compliance can also arise when states and cor-
porations recognize the impact their own com-
pliance will have on others. When actors seek to
coordinate their behaviours, as in identifying com-
mon aviation and navigation rules or allocatingsat-
ellite slots, treaties help avoid suboptimal out-
comes from independent decision making. Each
actor prefers compliance so long as enough other
actors comply. Treaty outcomes are stable, none
has incentives to violate, and no sanctioning prob-
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lems arise.'® While treaties will tend to benefit the
strong, they will not need to induce compliance
from weak states.

Unfortunately, environmental problems more often
resemble Prisoner’s Dilemma-like collaboration
games in which joint compliance is preferred to
joint violation but in which each actor’s dominant
strategy is to violate, even if others comply. Com-
pliance requires enforcement, and collaboration
treaties ‘must specify strict patterns of behavior
and insure that no one cheats'.!® For realists, com-
pliance will arise only if a dominant state perceives
sufficient benefits from collaboration to comply
itself and enforce compliance by others. Insti-
tutionalists argue that states can elicit compliance
if they establish structures and strategies to foster
ongoing reciprocity where non-compliance is met
with either direct retaliatory non-compliance or
sanctions in a linked issue area. Compliance may
be fragile in such cases but is achievable.

H Sources of Non-
compliance

In many situations, actors may prefer non-com-
pliance. The benefits of compliance, absent coerc-
ive efforts, simply may outweigh the costs. Even if
a state’s total social costs make compliance prefer-
able, those being asked to comply often have
strong incentives to violate. Some states may sign
treaties to garner the political benefits of member-
ship, never intending to comply. Some may sign
with the intention of complying with most but not
all rules.

Actors may also be unable to comply. Actors who
perceive compliance as beneficial may lack the
necessary financial, administrative or technological
resources to comply.?® Governments may lack the
informational or regulatory infrastructures
adequate to elicit compliance from corporate and
individual citizens, especially in the case of
environmental treaties.

Non-compliance can also arise from inadvertence:
states may take actions sincerely intended and
expected to achieve compliance but nonetheless
fail to meet treaty standards. Inherent uncertainty
in the impacts of policy strategies, like carbon
taxes, mean even developed states’ efforts to alter
their citizens’ behaviours may fail to achieve
intended results.?!

D Basil Blackwell Ltd. 1993.

M Eliciting Compliance in
the Face of Pressures for
Non-compliance

Treaties establish compliance systems to maximize
the ranks of those predisposed to comply and
effectively to elicit compliance from everyone else.
Compliance systems have three subsystems: a pri-
mary rule system, a compliance information sys-
tem, and a non-compliance response system. These
three systems provide a framework for identifying
how treaties that induce compliance do so. Given
the obstacles to resolving international environ-
mental collaboration problems, within each of
these three systems, ‘choices of strategies and vari-
ations in institutions are particularly important,
and the scope for the exercise of intelligence is con-
siderable’. %

Primary Rule System

The primary rule system consists of the actors,
rules and processes related to the behaviour tar-
geted by the treaty. By its choice of who gets regu-
lated and how, the primary rule system determines
the pressures and incentives for compliance and
violation.

In the primary rule system, choices regarding the
type of activity, the number of actors engaged in
it, and the magnitude of the required behavioural
change can all have dramatic impacts on com-
pliance. Different solutions to the same problem
impose different costs on actors with different
incentives to comply. Regional agreements can
increase compliance by fostering more frequent
interaction between actors. Agreements that put
greater burdens on developed countries may gen-
erate more compliance because those countries
have the incentives and resources to comply. Reg-
ulating point-source green-house gas emitters such
as power plants and factories will likely prove more
successful than regulating areal ones such as rice
farmers and livestock cultivators.

Primary rules can also increase compliance by
increasing specificity. More specific rules help
those. predisposed to comply by reducing the
uncertainty about what they need to do, while
removing the excuses of inadvertence and misinter-
pretation from actors predisposed to violation.?
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Compliance Information System

The compliance information system consists of
the actors, rules and processes that collect, ana-
lyse and disseminate information on violation and
compliance, These self reporting, independent
monitoring, data analysis, and publishing activities
determine the amount, quality, and uses made of
data on compliance and enforcement. It consists of
the actors, rules, and processes governing the
responses to those identified as in non-compliance.

Treaty compliance information systems seek to
maximize transparency, i.e. the amount and quality
of information on compliance and non-compliance
and the degree of analysis and dissemination.?
Treaties usually provide for self reporting by
national governments, but the wide variance in lev-
els of self reporting suggests that some reporting
systems work better than others.? Previously-regu-
lated activities may already have data collection
and dissemination systems on which a treaty can
piggyback, as the acid rain convention used econ-
omic fossil fuel usage data to estimate emissions.?
Transparency can be increased by making rewards
for compliance conditional on supplying such
reports or allowing inspections. Treaties can also
increase transparency by involving environmental
NGOs and industry groups and broadening the
means authorized to collect, analyze and dissemi-
nate information. Treaty rules and procedures can
also enhance information flow between parties,
increase resources dedicated to monitoring, and
finance the development of improved verification
technologies.

Non-compliance Response System

The non-compliance response system determines
the type, likelihood, magnitude, and appropriate-
ness of responses to non-compliance. If a treaty’s
compliance information system develops infor-
mation about non-compliance and non-compliers,
successful alteration of their behaviour involves
one of three strategies: facilitating compliance,
sanctioning violation, or preventing violation.

M Facilitating Compliance

Treaties can facilitate compliance by establishing
financial mechanisms to fund projects that would
be too expensive or controversial for individual
donor countries. Technology transfers, like those
in the Montreal Protocol, can remedy incapacity.
© Basil Blackwell Lid. 1993

While often unrelated to specific treaty provisions,
government aid programs, NGO debt swaps, and
pharmaceutical company business deals, all seek
to influence environmental policies of developing
countries.?” Financing and technology transfers
reduce detection problems by providing incentives
to reveal non-compliance and may lead states plan-
ning to violate to reconsider if the sums are large
enough. Inducements face the ‘mundane problem
of funding’, however: governments prove reluctant
to pay their own compliance costs, let alone those
of others.?

Facilitating compliance also can involve dis-
cussions between secretariats, government
officials, and the private actors responsible for the
environmental problem, to help inform actors of
new regulations and cheaper means of compliance,
preventing non-compliance due to lack of knowl-
edge or inadvertence. As environmental concerns
increasingly influence overseas development aid,
policy advisers can help devise programs to
address or avoid the administrative incapacity
problems that plague many developing nations.

Proponents of sanctions contend that ‘compliance
can be obtained efficiently by making violation
unattractive rather than by altering the costs or
benefits of compliance’.?® To be effective these
sanctions must be both credible and potent. Retali-
atory non-compliance often proves unlikely
because the costs of any individual violation may
not warrant a response, and it cannot be specifi-
cally targeted, imposing costs on those that have
consistently complied without hurting the targeted
violator enough to change its behaviour. Sanctions
via linkage are uncommon because they are often
costly to the sanctioner. Despite these problems,
sanctions remain a recurring theme in efforts to
strengthen compliance systems. Regular meetings
of treaty parties increase the opportunities for
actors to bring diplomatic and public pressures on
non-compliant actors.3°

Treaties that formally authorize and ‘assign
responsibility for applying sanctions’ increase the
expectation that ‘a given violation will be treated
not as an isolated case but as one in a series of
interrelated actions’.3' Treaties can redefine what
constitutes infringement of sovereignty by author-
izing sanctions for specific treaty violations and
can remove international legal barriers that con-
strain countries with incentives to enforce. Treaties
can allow governments directly to sanction nation-
als or corporations of other nations; often, govern-
ments defend thir own wrongful actions more than
they defend those of their nationals. Treaty sec-
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retariats can publish and disseminate information
from the compliance information system to provide
the basis for responses by governments, compa-
nies, NGOs, and the public.

Treaties can provide positive inducements and
negative sanctions to elicit compliance, but they
can also raise obstacles to non-compliance. Pri-
mary rules that coerce initial compliance reduce
the demand for monitoring and enforcement. A
coerced compliarice system targets actors with few
incentives to violate rules, or regulates trans-
actions between actors with differing incentives.
Such a strategy requires strong ‘pre-monitory’ con-
trol measures, i.e. efforts to inspect and survey
behaviour before violations occur, rather than to
detect and investigate them afterwards.3?
Restricting the most transparent activity in the
train of actions that precede an environmentally
harmful action - even if it is not itself environmen-
tally harmful - is the most effective means.to pre-
vent violations. A coerced compliance system
skirts the problems of sanction-based, deterrence-
oriented approaches such as detecting clandestine
violations, collecting legally legitimate proof linking
the perpetrator to a violation, and ensuring that
sanctions deter others. i

M Intentional Oil Pollution:
Some Empirical Results

Many scholars and policy analysts have begun
empirical research into whether and how environ-
mental treaties influence behaviour.*® Scholars
from various disciplines and countries are evaluat-
ing compliance by different actors with numerous
treaties. My own empirical work on international
regulation of intentional oil pollution under the
International Convention for Prevention of Pol-
lution from Ships (MARPOL) found that treaties can
lead powerful governmental and corporate actors
to adopt new behaviours that they initially
opposed. Treaty-induced compliance does occur.

In three clear cases, actors complied with rules by
adopting new behaviours that conflicted with
short-term self-interest. First, all oil tankers
required to install equipment to prevent intentional
discharges did so on the schedule required despite
significant costs and the absence of economic
benefits, even though many were registered in
states that had opposed the requirements. Equip-
ment adoption reflected a direct response to inter-
national rules based on a ‘coerced compliance’
© Basil Blackwell Ltd. 1993

model of regulation that sought primarily to pre-
vent, rather than deter, violations.

Second, comparison of two different reporting sys-
tems documented that, of 14 developed European
states, all reported almost daily on inspections
under a regional, computerized arrangement for
port state control while only half provided the
annual paper reports required by the MARPOL tre-
aty. The former system succeeded by embedding
itself in the standard operating procedures of the
enforcing bureaucracies and processing data in
ways that helped reporting authorities deploy their
limited enforcement resources more effectively.

Third, MARPOL led some governments to enforce
oil pollution regulations more rigorously by author-
izing detention of foreign tankers. These states had
never detained such tankers before and they used
detention even though other countries could not
be excluded from the general environmental bene-
fits that forcing equipment installations involved.
While the rule has not transformed reluctant and
unconcerned states into rigorous enforcers, it
removed the legal obstacles to rigorous enforce-
ment by concerned states.

In these three cases, evidence unambiguously dem-
onstrates treaty rules influencing behaviour, even
after controlling for other factors. In several other
cases, treaty provisions failed to alter actors’
behaviours. Together, they document that com-
pliance levels are causally contingent on the types
of rules and procedures adopted. Treaty com-
pliance systems altered behaviour when they
ensured at least some actors had the appropriate
incentives, practical ability, and legal authority to
monitor, enforce, and comply with treaty pro-
visions. Treaty provisions succeeded when they
provided the missing element from this
incentives/ability/authority triangle. Treaty pro-
visions failed when they ignored this strategic tri-
angle.

The empirical work on intentional oil pollution also
demonstrates that non-compliance with treaty pro-
visions can be quite common. States do indeed sign
up to commitments that they subsequently fail to
fulfil. Likewise, reporting on enforcement and
reception facilities clearly demonstrated that
(1) non-reporting is common, and (2) non-com-
pliance cannot be safely inferred from non-
reporting. Compliance was also highly dependent
on the monitoring, enforcement, and compliance
behaviour of industry, NGO, and other non-state
actors, as well as governments. The study provided
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little evidence that governments use reciprocity, in
the sense of retaliatory non-compliance, to induce
other states to comply with international environ-
mental commitments.3 Treaties increase com-
pliance by accomplishing three tasks: creating
‘opportunistic’ primary rule systems that impose
requirements on those actors most likely to fulfil
them, creating compliance information systems
- that give information providers a ‘return on their
investment’, and creating non-compliance response
systems that remove international legal barriers to
those actors with incentives to respond to non-
compliance.

Negotiators can facilitate compliance by taking
advantage of the fact that power and interests vary
from treaty provision to treaty provision, rather
than ignoring the power and interests of relevant
actors. Overall levels of environmental concern and
the resources governments are willing to dedicate
to protecting the environment set broad limits on
compliance levels. Effective policies recognize that
the amount and effectiveness of resources dedi-
cated to treaty implementation are not a given of
an issue area but depend on how treaty provisions
are framed. Policy makers’ choices regarding how
to define compliance, monitoring and enforcement
have significant implications for how much com-
pliance the treaty elicits.

M Conclusion

Nations will continue to negotiate treaties to
address international environmental problems.
Whether those treaties improve environmental
management will depend on how negotiators frame
treaty proscriptions and prescriptions and on the
types of compliance systems they establish. The
preceding discussion suggests some directions for
such efforts. -

The wide array of potential compliance sources
suggests a healthy scepticism in assuming a treaty
has caused compliance. Treaty rules and corre-
lated behaviours may often be merely separate
indicators of the same power and interests that
drive much of international politics. If changes in
rules do appear to have caused increased com-
pliance, however, this review delineates the types
of changes to the primary rule system, compliance
information system, or non-compliance response
system that we should expect to see.

© Basll Blackwell Ltd. 1993,

Despite continuing reference to international
environmental politics as a new field, many
environmental treaties have been in force long
enough to be analysed by those inclined to find
data on the ways in which and the conditions under
which international rules effect compliance.3s
Whether nations succeed at averting the many
environmental threats that loom on the horizon
will depend not on negotiating agreements to alter
the behaviours that harm the air, land, and water
but on ensuring that those agreements cause
governments, industry and individuals to change
their behaviour. We can hope and work for a day
when all nations and their citizens are sulfficiently
concerned about the environment that we will not
need international law to outlaw pollution and dic-
tate environmentally-benign behaviours. Until then,
however, identifying and implementing those treaty
provisions that elicit compliance will provide one
valuable means of managing our global environ-
ment.
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