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5
NEGOTIATING
SOLUTIONS TO
INTERNATIONAL
ENVIRONMENTAL

PROBLEMS

A consensus about the existence, causes, and importance of anenvironmental problem does not always produce a consensus amongstates on whether, let alone what, international action to take. Evenafter an environmental change becomes a topic for international dis-cussion, highly concerned states may fail to prompt internationalaction. This chapter focuses on the background conditions, negotiationprocesses, and institutional provisions that facilitate or hinderintergovernmental regime formation. It addresses two questionscentral to the study of international environmental politics: regime for-mation and regime design (see Young andOsherenko, 1993c: vii).Withrespect to regime or institutional formation, when are states likely tosucceed in negotiating solutions to identified problems? Why dostates reach agreement on addressing some international environ-mental problems but not others (Hasenclever et al., 1997: 1)? Whydo states address some problems promptly but others only afterdecades of discussion? Why have states negotiated numerous proto-cols and amendments to some agreements but left others unchanged?With respect to regime design, why do some agreements have morespecific and stringent provisions than others? Why do some carefullymonitor and sanction violations, others seek to facilitate compliance,and yet others pay little attention to compliance?
DefinitionsScholars have engaged such questions in terms of both regimes andinstitutions (Krasner, 1983; Keohane, 1988; Taylor and Groom, 1988),examining both their formation and their design (Youngand Osherenko, 1993a; Koremenos et al., 2004). To clarify these ques-tions, this chapter focuses on that subset of international regimes and
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institutions comprised of formal intergovernmental agreements –international environmental agreements (IEAs). Countries some-times cooperate through informal or tacit understandings withoutformalizing their understandings. And when states choose to coop-erate through formal legal agreements, those agreements may notshape the expectations and social practices considered to defineinternational regimes and institutions (on the regime/institutiondistinction, see, for example, Lipson, 1991; Keohane, 1993: 28;Hasenclever et al., 1997: 19–20). And, even when legal agreementsshape expectations, they may not significantly alter behavior(Keohane, 1993: 28; Hasenclever et al., 1997: 9–10). Yet, consid-erable evidence exists that negotiations that eventually producetreaties, conventions, and other agreements are the likely and ‘nor-mal’ outcome of intergovernmental efforts to resolve internationalenvironmental problems (Young and Osherenko, 1993a: 225). I use‘regime’ and ‘institution’ interchangeably in this chapter and adoptKeohane’s definition of international agreements as ‘institutionswithexplicit rules, agreed upon by governments, that pertain to particularsets of issues in international relations’ (Keohane, 1989: 4). Thereare, of course, many alternative mechanisms by which governments,nongovernmental organizations (NGOs), and multinational corpora-tions (MNCs) address international environmental problems.Following the prior chapter’s structure for discussing issue emer-gence, this chapter categorizes the influences on intergovernmentalenvironmental negotiations as including relatively passive ‘back-ground conditions’ that, even if not necessary, make it possible orlikely that states advocating action will succeed as well as moreactive ‘proximate determinants’ that more often appear as direct andimmediate influences on the formation and design of intergovern-mental agreements.
Background Conditions that
Support International ActionMany factors create background conditions that foster interna-tional environmental negotiations. Some factors relate directly tothe environmental problem at hand while others are exogenous fac-tors that, although unrelated, facilitate or inhibit international effortsto cooperate on that problem. The former category includes the typeand number of actors relevant to addressing the problem, those actors’interests and motivations, the distribution of power among them, andthe availability of an appropriate institutional forum. The latter cate-gory includes broader interdependencies among states and long-termpolicy trends.
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Relevant actorsTo understand success in negotiating IEAs for some environmentalproblems but not others, start by considering which, and howmany, actors are relevant to resolving a problem. Although victimsand perpetrators dominate the issue emergence stage (see Chapter4), negotiations often expand the pool of relevant actors to includea third group, potential contributors.As discussed previously, victims are defined as those that per-ceive it as costly to leave a problem unaddressed or as beneficial toaddress it. States materially harmed by environmental degradationare, to be sure, more likely to consider themselves victims thanthose that are not. Yet, some states that arematerially affected maynot view those effects as negative – or as sufficiently negative torequire their resolution. Both political rhetoric and scholarlyanalyses identify most problems as Tragedies of the Commons,implying that all states are victims and would benefit from theproblem’s resolution. Yet often this is not the case. Thus, concernsabout deforestation are not shared by some governments that viewlogging as an engine for economic growth rather than an environ-mental problem. And, states that are not materially affected bysome environmental degradation may nonetheless perceive them-selves as victims. Many non-whaling, and even non-ocean-bordering, states are active members of the InternationalConvention for the Regulation of Whaling (ICRW). Negotiationscommence only after at least some states perceive themselves asvictims and international action as warranted.Perpetrators are thosewhose actions – or inactions – contribute tocausing an international environmental problem. Some problemsinvolve few actors whose actions unambiguously cause a problem,for example, nuclear weapons testing or nuclear weapons waste dis-posal. Some involve many actors whose actions can be clearly iden-tified as causing the problem, including many types of marine,atmospheric, or freshwater pollution. Some impacts can be attrib-uted to specific states’ or individuals’ actions, such as oil or chemicalspills and other accidents, while others are the aggregate result ofindividual actions, such as overfishing or climate change. In these lat-ter cases, causal responsibility can be shared relatively equally amongstates or can be dominated by a few states. And which states are con-sidered responsible reflects competing efforts at framing designed toblame certain actors and not others (Stone, 1989).Efforts to resolve a problem may involve identifying potential con-tributors who are neither perpetrators nor victims. Resolving envi-ronmental problems does not always require restricting theactivities that cause it. Environmentally-harmful activities can
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115Negotiating solutions to international environmental problems

continue or even increase if technological or behavioral strategies foroffsetting impacts can be developed. Such strategies may engageactors who are not responsible for the problem but see attractiveeconomic opportunities in resolving it. ‘Green technology’ companiesrecognize that international regulation can create new markets andstimulate existing ones. Thus, climate change negotiations have bol-stered various efforts to develop solar and wind energy as well ashybrid vehicles, have revived the prospects for nuclear energy, andhave fostered research into carbon sequestration technologies.Resolving some environmental problems can generate non-environ-mental benefits, as when the international protection of reefs, wet-lands, or forests promotes eco-tourism. And, actors mayself-consciously devise linkages between environmental progressand economic benefits, as in debt-for-nature swaps. In all these cases,actors who are neither perpetrators nor victims may have incentivesthat make them willing to contribute to resolving a problem.For any problem, the number of victims, perpetrators and poten-tial contributors whomust be engaged affects the ease of negotiatinginternational agreements. International negotiations depend on con-cerned states and non-state actors convincing other states to per-ceive themselves as victims and crafting an agreement that caninduce enough, even if not all, perpetrators and/or potential contrib-utors to take enough action that an agreement is worth having. Thenumber of actors who must be engaged to address a problem to thesatisfaction of concerned states influences the ease with which aproblem can be resolved (Koremenos et al., 2001). Generally, themore countries thatmust be ‘at the table’, themore difficult and time-consuming it will be to reach agreement, sincemore interestsmust beintegrated into that agreement’s terms (Young and Osherenko, 1993b:12;Koremenos et al., 2001). That said, regional agreementswith 30 to40 governments and global agreements with over 100 countries arenot uncommon and bilateral negotiations sometimes fail to producean agreement (Young and Osherenko, 1993b: 12).
Interests and motivationStates’ interests are major influences on regime formation anddesign. Scholars have proposed various typologies of interestconfigurations and conflict types to explain the chances for suc-cess of international negotiations (Young, 1998, 1999a; Mileset al., 2002).Scholars often argue that negotiations succeed only if the relevantstates ‘share common interests which they can realize only throughcooperation’ (Hasenclever et al., 1997: 30). Such a view obscures,however, that ‘common interests’ are not necessarily an inherent and
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116 International politics and the environment

fixed trait of a problem but, as often, reflect the efforts of concernedstates and other actors to convince states to become concerned or toalter their behavior even if they remain indifferent to the prob-lem. To be sure, when environmental problems reflect Tragedy ofthe Commons situations or arise from incapacity, concerned statesaccept the environmental problem and the need for action. But evenin many Tragedy of the Commons cases, some states reject the viewof concerned states that a problem requires action. States canmore easily – and hence are more likely to – resolve Tragedy ofthe Commons cases than upstream/downstream problems if onlybecause, in the latter case, the perpetrators of a problem can rejectthe notion that a problem exists. Thus, consider two countries thatpollute and take water from both a transborder lake and a trans-border river. Although both countries have incentives to negotiate toreduce lake pollution, the upstream state has no incentive to negoti-ate to reduce river pollution (Hasenclever et al., 1997: 53).A necessary condition for successful environmental negotiationis one state having sufficient concern that it seeks to cooperate withothers to address it. If no state views – or is convinced by non-stateactors to view – environmental degradation from some humanactivity as warranting resolution, then international negotiationswill not commence. Although only one concerned state is needed,IEA formation becomes more likely as the fraction of relevantactors increases. Before negotiations can begin, various state andnon-state actors must try to generate concern among initially indif-ferent states. This can involve scientific or interest-based argu-ments that clarify the effects and implications of the environmentalproblem, as exemplified by the Intergovernmental Panel on ClimateChange (IPCC) reports or in early LRTAP scientific efforts (see Levy,1993). But it can also involve value-based arguments, as was evi-dent in the success of concerned governments and NGOs in garner-ing support for the adoption and continuation of a commercialwhaling moratorium within the ICRW based on the notion thatwhaling is no longer an ‘appropriate’ form of the exploitation ofnatural resources. Regardless of the process involved, increasingthe number of states that view themselves as ‘victims’ increases thelikelihood that an IEA will form.The magnitude of international concern, rather than the numberof concerned states, may better predict the prospects for IEAformation. The notion of ‘magnitude’ captures the idea that whatmatters is the number of concerned states as well as the strength ofeach state’s concern. A few states, or even a single state, whenstrongly concerned about a problem may have the motivation andresources to generate concern among many other states. And evenif they fail to generate sincere concern, strongly motivated states
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may be willing to expend resources and make linkages with otherissues that induce states that remain unconcerned about an envi-ronmental problem to negotiate for instrumental reasons.A state’s level of concern depends on its view of the costs andbenefits of addressing a problem compared to those of not address-ing it. State positions in environmental negotiations depend ontheir ecological vulnerability and the abatement costs they wouldface under proposed rules (Sprinz and Vaahtoranta, 1994). Stateswith high ecological vulnerability and low abatement costs will be‘pushers’, leading negotiation efforts. Those with low ecologicalvulnerability and high abatement costs will be ‘draggers’ or ‘lag-gards’, resisting international efforts. States with high ecological vul-nerability but high abatement costs will be ‘intermediates’,supporting international agreement but negotiating to minimize thecosts they will bear. And states with low ecological vulnerabilityand low abatement costs will be ‘bystanders’, being indifferent towhether such an agreement is negotiated.If such underlying incentives influence states’ negotiation posi-tions, those positions also reflect policy styles, party politics,bureaucratic structures, industrial interests, NGO influence, andtransnational linkages (Schreurs, 1997; DeSombre, 2000; O’Neill,2000). Under certain conditions, these forces can lead states to enternegotiations looking for integrative solutions and to compromise toaddress a problem. Indeed, negotiations appear to succeed ‘onlywhen integrative bargaining or a search for mutually beneficialsolutions assumes a prominent role in the process’ (Young andOsherenko, 1993b: 13). Negotiation success does not depend on aproblem being a high priority for relevant states: a low priority mayallow states to avoid fractious politicization by treating negotiations as‘technocratic’ issues (Young and Osherenko, 1993a: 15). Nor doesnegotiation success depend on states acting altruistically (Young andOsherenko, 1993b: 16). The predictable self-interest-seeking negoti-ating positions of states do not preclude them from identifyingsolutions that will meet the needs of all self-interested parties.
PowerAs in most of international relations, power influences whetherpushers succeed in establishing an IEA. International treaties arevoluntary contracts among sovereign states. States cannot beforced to participate in negotiations or join IEAs once they areformed. They must be convinced that it is in their interests to do so.International negotiations consist of those who would benefit mostfrom resolving a problem attempting to raise concern and to craftagreement terms so that those who can contributemost to resolving
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the problem will either view it as in their interests – or can be con-vinced by other means – to participate.The interaction of power with interests becomes evident byconsidering two extreme cases. In one, a single state experiencesconsiderable immediate and tangible costs from some form ofenvironmental degradation. In the other, a single state that is amajor source of the environmental problem would face significantcosts to reduce their contribution to the problem and would bene-fit little from the problem’s resolution. Clearly, the former would bea pusher and the latter a dragger. But to know whether an IEA islikely to form requires that we also know how much power thesestates have. Pusher states that are powerful – in the sense of con-trolling various resources capable of influencing other states –can use their resources to induce draggers to negotiate and canalso design institutional provisions to make participationrewarding and non-participation costly. If pusher states lack suchresources, they will have fewer ways of engaging perpetratingstates. Likewise, powerful dragger states can more readily resist,delay, or simply ignore calls from less powerful states to alter theirenvironmentally-harmful behaviors.Structural power – as embodied in military hardware and eco-nomic prowess – surelymatters in international environmental affairs.IEAsaremore likely to emergewhen fivemembersof theG-8 are push-ers than when five developing states are. Yet structural power pro-vides less explanatory leverage than realists might have us believe(Zürn, 1998: 625). The general unwillingness of states to deploy mil-itary or even significant economic resources to pressure others onenvironmental issuesmeans that structurally powerful pusher statesusually rely on persuasion more than coercion and that structurallyweaker dragger states can and will resist such pressures if doing sowould be viewed as bowing to external pressure or if more powerfulstates fail to offer attractive incentives to forego the activities in ques-tion. Issue-specific power (a state’s ability to influence outcomes if noagreement is reached and their voting and bargaining power withininternational environmental institutions) gives states considerablepower over what gets done, when, and how. Brazil can effectivelyblock progress to protect tropical rainforests just as Botswana,Namibia, and Zimbabwe can to protect elephants.American opposition to the Kyoto Protocol after 2000 illustratesthat IEAs can develop despite the opposition of powerful states. Yetpowerful states, in particular the USA, have used their power toinduce recalcitrant states to take environmental concerns seri-ously, influencing the timing and content – and membership – ofseveral international environmental regimes (Young andOsherenko, 1993a: 230; DeSombre, 2000). And, while American
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unilateralism drew initial international attention to the ozone pro-tection issue, China and India later used the power of ‘their grow-ing demand for CFCs’ to resist pressures to participate untilindustrialized countries amended the Montreal Protocol to covertheir costs of compliance (Young and Osherenko, 1993a: 231;Gruber, 2000).
ScienceScience has received particular attention as a force promotinginternational environmental cooperation. Although expertise iscrucial to the negotiation of arms control, trade, and human rightstreaties, scientific expertise wields greater influence in environ-mental negotiations because of science’s central role in under-standing the magnitude, causes, and solutions to environmentalquestions. As with the need for concern in at least one country, sci-entific evidence suggesting that humans are contributing to someform of environmental degradation is a necessary condition fornegotiations to commence. Cooperation becomes easier ‘to achieveonce a common or widely shared (though not necessarily accurate)understanding of the problem, its causes, and its solutions arises’(Young and Osherenko, 1993b: 19). When knowledge is uncertainbut inaction threatens high costs, policy-makers may turn to scien-tists in ‘epistemic communities’ to help them identify the nature ofthe problem and whether, when, and what type of action to take(Haas, 1992a: 188 and 215, 1992b; Young and Osherenko, 1993b:20). Epistemic communities concerned about an environmentalproblem can be particularly influential – even without strong pub-lic awareness or concern – if their attempts to foster internationalpolicy do not engender strong interest-based opposition. Thus, sci-entists convinced governments to negotiate and adopt theConvention on Wetlands of International Importance (WetlandsConvention) in 1971, long before the development of public con-cern about wetland loss (Matthews, 1993).States often grant scientific arguments more legitimacy in nego-tiations than interest-based arguments and, hence, can prove quiteinfluential (Jasanoff, 1990, 2004; Young and Osherenko, 1993b: 16).Scientists’ methods and rules of discursive legitimacy provide analternative to typical interest-based and power-based bargaining. Inenvironmental negotiations, informal norms generate expectationsthat states should support their positions with empirical evidenceand scientific research. Indeed, the international whaling regimeand many other IEAs require that protocols and amendments‘be based on scientific findings’ (International Convention for theRegulation of Whaling, Art.V.2.b). Scientific evidence need not be
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overwhelming, non-controversial, or even widely accepted to haveinfluence. Governments sometimes act before scientific knowledge fullyconsolidates. Various states negotiated the 1985 Vienna Conventionfor the Protection of the Ozone Layer before themost compelling evi-dence identified CFCs as the source of ozone depletion; ‘the real deci-sions’ underlying the 1987 Montreal Protocol were made before ascientific consensus emerged (Haas, 1992a: 224). In other cases, pub-lic concern develops despite scientific uncertainty. When govern-ments commence negotiations in such settings, scientific findingsthat magnify a problem or identify cheaper ways to address it canfoster international agreement by altering states’ calculations of theirecological vulnerability or abatement costs while contrary findingscan reduce pressure for agreement.However, scientific arguments can also be ignored, obscured, ormanipulated in the service of interest-based positions (Young andOsherenko, 1993a: 233). International fisheries agreements rou-tinely ignore or override the recommendations of their own scientificadvisory bodies (Walsh, 2004). And although scientific norms andtraining usually lead scientists to resist pressure from governmentsor others to generate science to fit policy positions, unconscious andimplicit biases can influence the questions asked, the interpretationof results, the communication of uncertainty, the options considered,and the policy conclusions offered. Indeed, values and power that areembedded in scientific information can rationalize or reinforcerather than reduce political conflict (Jasanoff, 1990; Litfin, 1994:186). And even if scientific research could be made objective andimpartial, policy-makers could still selectively use or ignore scienceto support interest-based positions.
Institutional forumsStates expend time, take risks, and incur costs to create internationalinstitutions. Therefore, having a pre-existing institution in which tonegotiate can facilitate IEA creation (Keohane, 1984). For bilateralproblems or those involving only a few states, the ‘institution’ mayconsist simply of interactions between a few government represen-tatives who document their agreements in an ‘exchange of notes’ or‘exchange of letters’. When more states are involved, a more formalnegotiating forum is usually established. In new areas of interna-tional environmental cooperation, such forums are often created bya particularly concerned government hosting a conference and invit-ing relevant countries. At such initial meetings, states engage in ‘con-stitutional’ negotiations over the rules for subsequent substantivenegotiations includingwhether tomakedecisions byunanimity, consen-sus, or qualified majorities. Over time, meta-norms for international
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environmental negotiations have developed, with those rules beingunderstood and accepted by all participants and modified, if needed,to fit the vagaries of the specific context.In many areas of international environmental law there aredecades of negotiating experience and many pre-existing forums fornegotiation. Many international environmental institutions hold reg-ular meetings to review progress under existing agreements, to dis-cuss proposed revisions, or to negotiate new ones. Such regularmeetings can foster negotiations by providing both a ready-made dis-cussion forum and a foundation for mutual knowledge, understand-ing, and trust among the negotiators. Most fishery commissionsmeetannually to adopt catch quotas. The regular meetings of the MarineEnvironment Protection Committee of the International MaritimeOrganization and of the Alpine and LRTAP Conventions have fosteredadoption of numerous conventions, protocols, and amendments,many that are far afield from the initial topics of negotiation. TheConvention on the Conservation of Migratory Species of WildAnimals (CMS) encourages member states to conclude additionalagreements. UNEP provides a forum for negotiation on regional seasissues and the European Union provides a forum for European envi-ronmental issues. Such forums remove the mundane but importantobstacle to resolving a problem, namely, having an established placeand time to talk about it. And they also have bureaucratic incentivesto avoid ‘going out of business’, leading them to promote new areasfor negotiation once existing ones have been addressed. They alsoplace states reluctant to take action on an issue in the awkward posi-tion of either discussing the problem or actively, and publicly, oppos-ing its discussion. Thus, such institutions favor the interests of thosestates seeking to have an environmental problem recognized andaddressed. Indeed, the availability of institutional forums explainswhy problems in some environmental sectors are more readilyresolved than in others. It seems hard to imagine that as many con-ventions, protocols, and amendments addressing marine pollutionand fisheries would have been negotiated in the absence of ongoinginstitutions in which to negotiate them.
Long-term interdependenciesEnvironmental negotiations are more likely to succeed when states –and among those states that – interact frequently, have a dense setof interactions, have generally cooperative relationships, and haveissue-specific power resources that foster interdependence (Keohaneand Nye, 1989; Hasenclever et al., 1997: 54–5). Interdependencestrengthens incentives to cooperate and provides more opportunitiesfor each state to know that other states may be watching their
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environmental behaviors and that those behaviors may influence,implicitly or explicitly, their ability to cooperate in other, moreimportant, arenas. Upstream or upwind states may find that down-stream or downwind states raise pollution issues in economic orother forums. Thus, the dense interdependence among Europeanstates helps explain the greater number and range of IEAs inEurope than in other regions. More direct interdependenciesbetween environmental and other issues can enhance internationalcooperation, as was evident in the negotiation of the NorthAmerican Agreement on Environmental Cooperation as part of theNorth American Free Trade Agreement negotiations.
Trends in environmental concernLong-term trends in environmental concern also play a role. Theprospects for negotiating an IEA have increased as environmentalconcern has grown. Thus, the rate of one IEA per year before theSecond World War became 10 per year in the 1960s and 20 peryear in the 1990s (Mitchell, 2003). Beyond such long-term trends,negotiations can be fostered or inhibited by more short-termchanges in the international setting: ‘Larger national and worldevents which, though far removed from the subject matter involvedin specific cases of regime formation, can and do significantly affectboth the timing and content of regime formation’ (Young andOsherenko, 1993b: 20–1). The importance of the environmentrelative to other concerns can mean the difference between thesuccessful conclusion of negotiations or delay, continuation, or ter-mination. Thus, the negotiations regarding Svalbard Island wereinterrupted by the First World War, but were taken up by ‘the ParisPeace Conference … even though the question of Svalbard had notfigured in any way in the war’ (Young and Osherenko, 1993a: 255).Likewise the international regulation of whaling, institutionalizedin agreements in 1931 and 1937, was interrupted by the SecondWorld War but recommenced directly thereafter. The end of theCold War allowed environmental issues to move up many states’(including the superpowers’) lists of international priorities whilethe events of 11 September 2001 pushed environmental concernsdown those same lists.
Processes of International
NegotiationAs with most realms of international relations, outcomes reflectboth structure and agency. Structural forces like interests, power,
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institutional forums, and interdependencies may promote orinhibit, but do not determine, negotiation success. Within struc-tural constraints, actors’ choices can have a significant influence onwhether an IEA forms, when it forms, and what form it takes.Much scholarship has highlighted the influence of states, epis-temic communities, NGOs, domestic political constituencies, andindividuals (Young, 1991; Haas, 1992b: 18; Raustiala, 1997a ; Betsilland Corell, 2001; Corell and Betsill, 2001). The influence of suchactors is best understood in terms of how well they perform certainfunctions that foster or inhibit IEA formation. However ‘ripe’ struc-tural conditions may be for agreement, reaching such agreementdepends on the efforts and skill of various actors in performing cer-tain tasks (Zartman, 1985).
Background on negotiation processesIntergovernmental negotiations can proceed in various ways but dotend to have common features. First and foremost they are negotia-tions among governments, with negotiations conducted by executivebranch officials. In high-visibility multilateral negotiations, largedeveloped countries may send national delegations consisting of morethan 50 people, including executive branch political appointees andstaff as well as experts and advisors from the national legislature, aca-demic institutions, or NGOs. Small developing countries, on the otherhand,maybe representedby a foreignnational negotiating onbehalf ofseveral countries or may not be represented at all. Negotiation rulesusually allowonly government representatives to speak during negoti-ating sessions, with others allowed to speak only if invited. Some nego-tiating forums grantNGOs –whether representing scientific, economic,or environmental interests – observer status that allows their repre-sentatives to attend some or all negotiating sessions. Although muchearly international environmental diplomacy was conducted withscant public attention, environmental negotiations now receive signif-icant attention fromNGOs and the internationalmedia. As negotiationshave becomemore multilateral, public, and complex, much of the ‘realaction’ has moved out of the formal sessions into smaller ‘workinggroups’. These working groups can draft particular provisions andinclude negotiators from a subset of countries considered representa-tive of, or sensitive to, the interests of all relevant states. The exclusionof lobbyists from negotiation and working-group sessions does notpreclude lobbying, of course. Conference hallways, local restaurants,and hotel lobbies have become places where government representa-tives seek input from scientists, NGOs, and business interests andwhere the latter lobby the former toproposeparticular treaty languageor to support, reject, or change proposals made by others.
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Precisely because all governments canobject to specific provisions orreject, in toto, any agreement arrived at, negotiations ‘normally operateunder consensus rather than majoritarian rules’ (Young andOsherenko, 1993a: 227). This generates dynamics that combine effortsto find collectively acceptable – and sometimes ‘least ambitious pro-gram’ (Underdal, 1980) –provisions that address all states’ interests, topersuadeothergovernments toreassess their initialposition, toengage inlog-rolling and linkage, to make otherwise-unacceptable provisionsacceptable, and tousepressure tactics and side-payments. Internationalnegotiations can also reflect the tension between the integrativebargaining needed to get agreement fromother governments and thedistributional bargaining needed to meet the interests of one’s owngovernment (Raiffa, 1982).
Continuing to build knowledge,
concern, and urgencyThe fostering of knowledge, concern, and urgency that is central togetting environmental problems on the international agenda doesnot end once negotiations start. Activist NGOs and leader statesmust continue their efforts to get more states to the table, to trans-form reluctant states into leaders, and to get leader states to takemore aggressive positions. Improved understanding by negotiatorsof environmental problems and their causes – whether requestedfrom or provided by scientists and NGOs – can foster negotiationsby leading states to revise their estimates of the costs of reaching,or failing to reach, agreement. Global environmental assessments(evaluations of the status, trends, causes, and impacts of an envi-ronmental problem undertaken by international groups of govern-ment and independent scientists) especially when picked up by themedia, can increase pressures on negotiators. Findings from groupslike the IPCC can be quite influential with those governments thatview them as credible (scientifically ‘accurate’), salient (relevant tocurrent decisions), and legitimate (reflective of their interests andperspectives) (Mitchell et al., 2006b).Before negotiations can start, interest groups must make con-stituencies aware of a problem, mobilize pressure on governments,andmake taking action seem urgent. Once negotiations do start, envi-ronmental NGOs and corporate actors provide conduits that can keepconstituencies informed about negotiation progress and negotiatorsinformed about constituency preferences (Lipschutz andConca, 1993;Princen and Finger, 1994: 217; Lipschutz and Mayer, 1996; Wapner,1996). Scientists, corporate representatives, and environmentalactivists also can ‘infiltrate’ governance, joining national delegations or
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working directly with the bureaucracies of international organizations(Haas, 1992b: 27; Raustiala, 1997b: 730). These dynamics matterbecause, while interest groups try to influence negotiators’ views onecological vulnerability and abatement costs, they also try to convincethem that, regardless of such vulnerabilities and costs, the politicalcosts of opposing a group’s views are greater than those of adoptingits position.
Generating mutually acceptable
goals and policiesOnce governments have ‘come to the table’ (Stein, 1989), they shifttheir attention to defining mutually acceptable goals and to identi-fying policies for achieving those goals. Although states mustalready share an understanding of an environmental problem tostart negotiations, to reach agreement they must create a sharedunderstanding of the appropriate solution to it, despite their vary-ing levels of concerns and their often competing interests. Evenbefore a range of policies – and their corresponding costs and risks –has been specified, differing levels of state concern will generatediffering views of what and how much should be done.The first several paragraphs (or preamble) of most IEAs usually layout the problem at hand and a mutually acceptable, if not alwaysshared, vision of the goal of resolving the problem. Preambles areoften laundry lists of varied – and sometimes contradictory – goalsthat reflect, without resolving, the different interests, perceptions, val-ues, and objectives of the states involved. Thus, the 1992 Conventionon Biological Diversity’s (CBD) preamble links protecting biologicaldiversity to its intrinsic value and value inmaintaining Earth’s ‘life sus-taining systems’, to states’ ‘sovereign rights over their own biologicalresources’, to precautionary approaches and technology transfer, tothe concerns of indigenous communities and women, to economicdevelopment and ‘poverty eradication’, and to meeting human foodand health needs. Such language in IEA preambles illustrates thatstates can reach agreement through two different processes: compro-mises and ‘horse-trading’. In the former, states reach agreement byidentifying a middle ground among their positions that, at its best,resolves contradictions in those positions to the satisfaction of all par-ties. In the latter, states reach agreement by combining their positionsin ways that, at the extreme, merely ‘paper over their differences’(Mitchell, 2005: 205). States make international policy either throughcompromise or by ‘avoiding making decisions when none of the par-ticipants in the deliberations is willing to compromise’ (Mitchell,2005: 205).
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Even when states share a motivation to take collective action anddevelop a consistent vision of the goals of such action, significantobstacles may arise with respect to what actions to take.Agreement on the need for action need not imply agreement onmany institutional design elements, including how much action totake, how quickly, by which actors, and with which actors bearingthe costs. Environmental problems that require ongoing manage-ment rather than one-shot solutions (see below) may generatesignificant disagreement over decision making procedures (likevoting) that will be used in revising institutional rules. What pollu-tants are banned and which restricted, what species are listed asendangered and which merely as threatened, or when and how fishstocks are protected can all become crucial aspects of negotiationsthat can then become deal-breakers. When environmental protec-tion entrains high economic costs, transparency about the actionsof all relevant states and sub-state actors may become crucial anddevising acceptable inspection procedures may slow or preventagreement.Negotiation progress is fostered by ‘deft diplomacy’ that involvesthe ability to ‘add and subtract issues to facilitate the bargainingprocess, craft the terms of negotiating texts, and broker the dealsneeded to achieve consensus’ (Young, 1998: 23; see also Sebenius,1983). Although material resources are helpful, diplomats, bureau-crats, or NGO and corporate representatives can often facilitateagreement without them (Young, 1998: 23). Good diplomacy oftenentails getting states with competing positions to focus on theunderlying interests they seek to promote through the negotia-tions, thereby shifting from positional, distributive, or zero-sumbargaining to interest-based, integrative, or win-win bargaining(Fisher and Ury, 1981). The former tends to produce failed negoti-ations or agreements that incorporate suboptimal compromises,whereas the latter, though harder to achieve, tends to produceagreements that simultaneously address the concerns and interestsof all relevant actors (Fisher and Ury, 1981: 5). Integrative bargain-ing also increases the support of participating states for an agree-ment and – because it reflects and meets those interests – makes itmore likely that they will find it in their self-interest to fulfill theirtreaty obligations (Humphreys, 2001: 125).Negotiation success involves not merely identifying a zone of pos-sible agreement (the intersection among the pre-existing interestsof the states involved) but also in convincing states to clarify and/orre-evaluate their interests (Raiffa, 1982). When states rely on dis-tributive bargaining or efforts at integrative bargaining fail to identifymutually acceptable solutions, negotiations may fail altogether or
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produce ‘least ambitious program’ solutions in which countries agreeto do little more than what they would have done anyway (Underdal,1980; Hovi and Sprinz, 2006).Assuming that bargaining generates mutually acceptable – if notthe best possible – provisions, a second phase of building supportfor the negotiated agreement commences. Countries that haveaccepted existing terms must be prevented from re-opening provi-sions for negotiation and other countries must be convinced toaccept existing agreement terms without adding or changing provi-sions that would make the agreement unacceptable to existing sup-porters. Joint agreement on a treaty text does not preclude statesfrom reverting to distributive bargaining strategies designed toimprove the benefits they receive from the agreement even if this isat the expense of other parties. And consensus among those statesmost active in negotiations must be broadened to those that mayhave had less say in designing certain provisions but are still crucialto the final success of the negotiations. Those seeking to foster IEAformation must convince all relevant states – mutually and simul-taneously – to accept the agreement’s current terms rather than tocontinue negotiating for better terms or to walk out of the negotia-tions (Ikle, 1964: 59–60).The willingness of states to accept the set of provisions that con-stitute an international treaty also reflects what Putnam calls ‘two-level games’ (Putnam, 1988). Negotiations among governments areconducted in a context in which each government’s representativerecognizes that they must find positions that are simultaneouslyacceptable to other governments and to their own domestic con-stituencies. NGOs and the media can serve as communication chan-nels by which negotiators learn about the preferences of theirconstituencies and those constituencies learn about the proposalsand likely actions (or inaction) of their governments, with negotia-tions involving a process in which governments may ‘discover’ theirinterests as much as they attempt to further those interests.
Discourse, framing,
and negotiation dynamicsNegotiations involve both rationalist elements in which ‘identifiableand fixed’ preferences are inputs to the process and constructivistelements in which preferences develop during and through theprocess, leading to outcomes that may differ significantly from whatany participantwould have predicted at the outset (Zürn, 1998: 627).The inability of those involved, let alone others, to predict negotiationoutcomes highlights the influence of the process on those outcomes.
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Often states have ‘well-developed conceptions of their own interests’with respect to an environmental problem (in terms of ecological vul-nerability, abatement costs, etc.) that they bring to, andmaintain dur-ing, negotiations (Young, 1998: 97). And in such cases, states attempt,offensively, to promote their interests through institutional designand, defensively, to protect their interests from institutionalencroachment. However, international environmental negotiationsare not merely venues for governments to lay out their positions todetermine if an area of agreement exists or to bully or entice othersto accept their positions. Negotiations include such dynamics butcan also include ‘communicative action’ in which governmentsattempt to argue and persuade and, to varying degrees, are open tothe arguments and persuasion of others (Risse, 2000).States’ interests and preferences tend to be less clear and less sta-ble when issues are complex, knowledge is uncertain, and materialinterests are ‘weakly or ambiguously affected’, features that are typ-ical of many environmental problems (Stokke, 1998: 132–3; Zürn,1998: 629–30). States may have insufficient information to knowwhat is in their own interests and, even if they do, may not knowwhich of various possible agreements would best promote thoseinterests. Mutual agreement is created not by formulaicallymappingthe intersection of states’ pre-existing interests but through adynamic process in which negotiators initially ‘focus on a few keyissues and then … [develop] a negotiating text setting forth pro-posed provisions relating to these issues’ (Young and Osherenko,1993b: 12). States do not just restate their positions but listen to thearguments of and respond to proposals from other states, non-stateactors, or individuals, looking for creative, integrative solutions thatpromote their interests and those of others.Long-term trends in the scientific framing of environmental issuesand international political and legal norms influence what problemsnegotiations attempt to address and what types of solutions agree-ments create. On the scientific side, IEAs in the early twentieth centurywere primarily bilateral and regional efforts to protect individualspecies as natural resources to facilitate continued human harvest,while agreements today address a much wider array of issues includ-ing pollution and habitat degradation, adopt a much more ecosys-temic approach, and are often global in character (Mitchell, 2003).Modern environmental treaties often reference non-environmentalissues, such as economic development and the rights of women andindigenous communities. IEAs also reflect legal norms and prece-dents. Negotiators do not create agreements from ‘scratch’ but lookinstead to prior agreements for both general strategies and specificprovisions. At a broad level, successful prior institutions have provided
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models – for example, framework-protocol approaches or calls for theuse of precautionary measures – that have become increasinglycommon in environmental treaties (List and Rittberger, 1998: 70–1).At a narrower level, the non-substantive parts of agreements includingamendment, entry into force, andwithdrawal clauses are often treatedas boilerplate, reading almost identically across awide range of agree-ments (Depledge, 2000).
Maintaining momentum
and prompting actionPrecisely because of the complexity of addressing many environ-mental problems, negotiations are fostered by actors committed tosuccessful conclusion of the negotiations rather than to ensuringthat a particular nation’s interests are furthered by an agreement.Representatives of international organizations such as UNEP, ofparticular states, or of NGOs often take actions that are designedsimply to maintain momentum. Obstacles to agreement alwaysarise. Conferences end before agreement is reached. External eventsmay focus policy-makers on other issues. When such forces makereaching agreement more difficult or less urgent, maintaining ‘polit-ical momentum’ becomes crucial (Young, 1998: 87–8). NGOs, forexample, can mobilize international opinion when agreements arenearing completion or require ratification. Entrepreneurial leaderswill often prepare proposals in advance, waiting for the politicalconditions to ripen, as was evident in UNEP executive directorMostafa Tolba’s proposals on ozone negotiations (Keohane, 1996:26; Young, 1998: 119).External events also can increase the prospects for success (Youngand Osherenko, 1993b: 14; Hasenclever et al., 1997: 54–5). Large-scale conferences or agreements in one arena can spark interest innegotiating other IEAs. The 1972 UN Conference on the HumanEnvironment and the 1992 UN Conference on Environment andDevelopment reflected existing environmental concern butalso reinforced and heightened that concern, with governmentssigning several agreements at, and subsequent to, both conferences.Governments may favor continuing to negotiate on a problem untilnew scientific evidence or increased public pressuremakes reachingagreement a more attractive strategy (Young and Osherenko,1993b: 15). Focusing events can put environmental problems on theinternational stage (see Chapter 4) but also can foster agreementafter negotiations have begun. Especially when dramatic environ-mental problems affect powerful countries, they can ‘engender asense of urgency that spurs quick action to conclude international
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agreements’ (Young and Osherenko, 1993b: 15). Focusing eventscannot generate agreement out of thin air but, if negotiations havemade enough progress, such events can generate domestic politicalpressures that may lead a range of governments to accept agree-ment terms that were previously unacceptable or to negotiate moreflexibly. However, focusing events are not necessary for negotiationsuccess; IEAs are often signed through the mundane but sustainedefforts of committed countries and negotiators finding agreementsthat meet all the relevant countries’ interests.
The role of leadershipAll the foregoing dynamics, in turn, are fostered by actors who pro-vide leadership. In trying to move negotiations along, leaders usevarious resources to increase knowledge, raise concern, designprovisions, or maintain momentum. Structural leaders use materialpower, entrepreneurial leaders use negotiating skill, and intellec-tual leaders use ideas to resolve conflicts and disagreements inways that relevant actors are willing to accept (Young, 1991).Negotiations often succeed only ‘when effective leadershipemerges’ (Young and Osherenko, 1993a: 233). Though it may bedifficult to identify independently and beforehand what leadershipis, certain traits seem to promote negotiation success. Structuralleadership often plays an important role in negotiations, whenpowerful states want agreement to be reached and are willing toexpend resources to get otherwise-reluctant actors to come to thenegotiating table and to accept agreement terms (Hasencleveret al., 1997: 77). For example, the United States has used its eco-nomic and diplomatic power to get both reluctant states to partici-pate in environmental negotiations and already participating statesto accept regulatory proposals that they might otherwise havefound unattractive (Barkin and DeSombre, 2000; DeSombre, 2000).Intellectual leadership also can foster international environmentalnegotiations (Young, 1991). Diplomats skilled at introducing newideas, re-framing existing ideas, or shaping the discursive context canfacilitate agreement by identifying realms of common interests or bygetting actors to reevaluate their interests and positions.Entrepreneurial leaders can use their personality, personal credi-bility, political capital, and material resources to convince variousactors to accept the current terms of an agreement as, if not the bestpossible terms, at least the best that are likely to be available. Theleaders or foreignministers of individual countries, the heads ofUNEP,and the Secretary-Generals of many international environmentalsecretariats have dedicated their time, resources, and reputations to
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keeping such negotiations going and bringing them to fruition.Individuals can become ‘determined champions’whopromote certainproposals and stage focusing events to prompt action at crucial junc-tures (Haas, 1992a: 222; Young and Osherenko, 1993b; Young, 1998).By creating a conducive negotiating forum and having a draft text‘ready to go’, entrepreneurs can take advantage of the ‘policy win-dows’ that open upwhen focusing events occur (Kingdon, 1995: 165).
Influences on Institutional ContentThe previous section outlined factors that influence whether an IEA
forms. This section outlines factors that influence their content. IEAsvary in choices as fundamental as the specificity and ambitiousnessof requirements to those as mundane as official languages andwhich country or organization will be the depository for officialdocuments. The theoretical and empirical foundation for explaininginstitutional variation, although weak, sheds light on why someinstitutions contain certain features and others do not.
Fundamental institutional formIEAs vary in their fundamental institutional form. Young classifiesIEAs as regulatory, programmatic, procedural, or generative(Young, 1999b). Regulatory institutions proscribe or prescribeactions; procedural institutions establish procedures for regularcollective decision making; programmatic institutions allow statesto ‘pool resources’ for projects that would not be undertaken uni-laterally; and generative institutions create new and ‘distinctivesocial practices’ (Young, 1999b: 28–31). These categories are idealtypes, with some real-world institutions fitting neatly into thesecategories while others include elements from each. Variousaspects of problem structure (see Chapter 2) make the choice ofone or another of these alternatives more likely.Generative institutions reflect efforts by ‘a community or a col-lection of groups that join forces … to promote a particular set ofactivities … [by] structuring the way parties think about problems’(Young, 1999b: 40–1). Not surprisingly, then, such institutions arecommon during the early stages of an international environmentalproblem’s lifecycle when the definition of the problem is still in astate of flux. Indeed, they are most common during the issue emer-gence stage discussed in the previous chapter (and therefore theyreceive little further discussion here).Programmatic institutions tend to appear when states want tofoster scientific progress on problems that are poorly understood
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or that few countries have developed plans to address.Collaborative research efforts can generate more and higher qual-ity data, monitoring, analysis, and insights that can produce a morecomplete picture of complex environmental problems than anycountry can generate alone. LRTAP’s protocol for a program tomonitor and evaluate air pollution in Europe (known as EMEP), forexample, standardized and expanded environmental monitoringand sped up cooperative research that produced Europe-wide mod-els of the sources and recipients of acid rain precursors. States tendto develop such scientific programs early on in an environmentalissue’s lifecycle to reduce uncertainty about the magnitude and tra-jectory of an environmental problem, its causes and impacts, andthe availability and effectiveness of potential solutions. Such insti-tutions may also serve the more cynical purpose of ‘buying time’,allowing states to quell demands to ‘do something’ with researchrather than action. States may also pool resources into program-matic institutions to provide both incentives and resources forstates to undertake local environmental remediation. The GlobalEnvironment Facility provides one example, with states contribut-ing resources to carefully screened projects that facilitate environ-mental improvements that developing country governments wouldnot take without such assistance (Sharma, 1996; Young, Z. 1999).Among environmental problems that are well understood and onwhich states are ready to take action, regulatory and proceduralinstitutions predominate. Reading IEA texts clarifies the distinctionbetween these two institutional forms. Regulatory IEAs specifybehavioral proscriptions and prescriptions while procedural IEAscreate organizations to negotiate such proscriptions and prescrip-tions in the future. Thus, the Kyoto Protocol and the MontrealProtocol required certain member states to reduce their emissionsof greenhouse gases and ozone-depleting substances by certaindates. What makes these and similar institutions regulatory is notwhether the treaty language requires or merely encourages certainbehaviors but the fact that they specify the behaviors that states areexpected to take. By contrast, the texts of procedural IEAs includeno rules on behaviors that states must avoid or undertake butinstead delineate the institutional structures by which membercountries can generate such rules. Fisheries treaties rarely explic-itly ban or restrict fishing but, instead, identify a mandate and tasksfor decision making institutions including such things as the fre-quency, representation, and voting rules for meetings. The 1973Convention on International Trade in Endangered Species of WildFauna and Flora (CITES), like many IEAs, blends these strategies,specifying sets of rules that states must follow to protect species
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facing different levels of endangerment and appendices of speciesto which each set of rules apply while also creating a Conference ofthe Parties to allow for the regular revision of those appendices.Both regulatory and procedural institutions usually emergewhen states agree that a problem warrants resolution. States tendto prefer procedural to regulatory institutions in three situations:when the problem requires management rather than resolution,when scientific uncertainty is high, and when political will is low.First, environmental problems differ in whether they can besolved or only managed, with states tending to create regulatoryinstitutions for the former and procedural institutions for the lat-ter. The nature of some problems allows states to establish one-time, static rules which, if followed, would address the problem tothe satisfaction of the states involved – those rules require revisit-ing only if states become more (or less) ambitious in their desireto resolve the problem. States may establish institutions to allowfor such revisions but those institutions tend to focus on the imple-mentation of existing rules rather than the formulation of newones. In such settings, states can establish bans or fixed limitationson some activity and feel that the problem has been addressed. Bycontrast, the nature of other problems dictates the need for ongo-ing management, with procedural institutions being required toallow for adaptive regulation. Of course, whether a problem can besolved or only managed depends on social definitions and fram-ings. Consider international whaling: early on, the ‘whaling prob-lem’ was a Tragedy of the Commons among whaling states whosought international cooperation to foster mutual restraint toensure the ‘orderly development of the whaling industry’. Whalingstates could not ‘solve’ this problem through a regulatory agree-ment specifying a particular level of catch for the indefinite future.Instead, as with most international fisheries, states created theInternational Whaling Commission as a procedural institution thatwas mandated to meet annually to set quotas. By the mid-1980s,however, the ‘whaling problem’ had become a power strugglebetween whaling states and anti-whaling states about whether toallow whaling at all. By 1986, the procedural institutional struc-ture remained but the challenge had become one that anti-whalingstates, at least, thought could be solved by banning commercialwhaling. Although annual meetings continue, the politics involvedhave changed this procedural institution into a regulatory one.Second, scientific uncertainty also predisposes states towardprocedural rather than regulatory institutions. The increasingadoption of framework-protocol strategies in IEAs reflects thedesire to initiate international cooperation through procedural
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frameworks when uncertainty is large (and states are either reluc-tant to accept regulation or unclear as to what the best regulatorystrategy is) and to establish regulatory protocols as the problem andconcern about it became clearer. Thus, the 1985 Vienna Conventionfor the Protection of the Ozone Layer required only that states ‘co-operate in the formulation of agreed measures, procedures andstandards’. States established clear targets and timetables for thephasing out of ozone depleting substances (ODSs) in the 1987Montreal Protocol and revised those targets and timetables in sub-sequent amendments, with each modification reflecting greater cer-tainty about the magnitude and causes of the problem, the costs ofsolutions, and the willingness of states to accept regulation. Thosechanges have transformed the ozone regime from procedural to reg-ulatory as the complete phasing out of many ODSs became techni-cally, politically, and economically possible. Procedural institutionsare designed to foster just such modifications of regulations inresponse to new knowledge. The United Nations FrameworkConvention on Climate Change (FCCC) has adopted a similar institu-tional form but, unlike the ozone regime, is unlikely to become a reg-ulatory institution. Like the Vienna Convention, the FCCC itselfestablished only vague requirements but did create a Conference ofthe Parties tasked with, inter alia, negotiating more substantive pro-tocols. However, unlike the ozone regime, the climate change regimeis likely to remain procedural since the economic processes thatproduce greenhouse gases have few technologically available andeconomically attractive alternatives and therefore climate change ismuch more likely to require long-term management than one-offsolutions. As with climate change, international fisheries involveenvironmentally harmful behaviors that states are unwilling towholly ban and, hence, require adaptive management with regula-tions revised in response to environmental, economic, and politicalfeedback (Arvai et al., 2006).Third, states prefer procedural to regulatory IEAs when there issufficient political will to take joint action on some but not allaspects of a problem. The CMS agreement is designed precisely toaddress this dynamic. Appendix I of the CMS convention lists migra-tory species that are endangered, whereas Appendix II lists migra-tory species that are threatened and that require or would‘significantly benefit from’ international agreement. When theCMS agreement was signed, Appendix I listed those species that allmember states viewed as endangered and banned all killing ofsuch animals. Appendix II listed those species over which memberstates disagreed about the status, need for action, and type ofaction that should be taken. For Appendix II species, the parties
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created a procedural strategy of requiring only that relevant states‘endeavour to conclude Agreements’ for the conservation of thosespecies. Notably, those provisions have generated six treaties andeight Memoranda of Understanding that do delineate specific rulesfor protecting particular Appendix II species.
Incorporating scienceRegardless of the institutional form, addressing environmental prob-lems effectively usually dictates the establishment of mechanismsto incorporate scientific advice into policy-making. States may cre-ate procedural institutions for problems that are known to requireadaptive management. But even in IEAs addressing well under-stood problems, statesmay establishmechanisms to ensure a readyforum for the discussion of new science about related problems.Such scientific ‘institutions’ may involve simply coordinating exist-ing national research programs or exchanging data, scientific find-ings, and scientific personnel. But states may establish deeplycollaborative monitoring and research that could not go on other-wise. LRTAP’s EMEP program, noted above, dramatically expandedthe network of European monitoring stations and improveddata collection, analytic techniques, and national research capabil-ities. Many international environmental treaty organizations relyon subsidiary scientific bodies. Others rely on scientific advice fromindependent scientific bodies. The International Council for theExploration of the Sea, the Scientific Committee onAntarctic Research,and the IPCC are international institutions that provide unsolicitedreports and solicited advice on existing (and emerging) environmen-tal problems. These institutions reduce scientific uncertainty but alsohelp generate a commonly accepted body of knowledge and percep-tions of a problem. They can transform a patchwork of national scien-tific research into a single international ‘understanding’ of a problem.Such common understandings, in turn, facilitate agreement on sub-stantive and regulatory provisions, by making the problem seemlarger, more urgent, or easier to resolve, and by reducing disagree-ment over what the problem is.
Allowing flexibilityBeyond scientific uncertainty, states are concerned about interestuncertainty, that is, the uncertainty they have about the current andfuture interests of their own and other states with respect to anenvironmental problem. Such uncertainty leads states to negotiateflexibility into international institutions (Koremenos et al., 2001).
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Even problems whose nature and causes are clear may leave statesbehind a ‘veil of uncertainty’ with respect to whowill be ‘losers’ andwho will be ‘winners’. Such uncertainty may make states more cau-tious in reaching agreement or, alternatively, may lead them tonegotiate agreements that maximize their flexibility to revise orlegally renege on their commitments if these prove more costlythan expected.Creating procedural rather than regulatory institutions allowsstates to adopt and modify commitments progressively as thecosts of those commitments become clearer. Alternatively, ifstates have enough environmental concern and political will toadopt regulatory rules, they may create ‘relief valves’ to avoidinstitutional conformance becoming too costly (Rosendorff andMilner, 2001). Almost all international treaties contain standardprovisions that allow states to withdraw after notifying otherstates and waiting for a specified period of time. IEAs often pro-vide additional and more ad hoc means of avoiding treaty oblig-ations. IEAs allow states to join ‘with reservations’, to continueotherwise-banned practices if these are undertaken in certainways, or to file ‘objections’ or opt out from particular provisions.Thus, having objected to the 1986 ICRW moratorium on com-mercial whaling, Norway has killed numerous whales commer-cially while remaining a treaty member in good legal standing.Although such flexibility provisions are often viewed as ‘loop-holes’ by environmental activists, they are often included pre-cisely because, without them, states central to an institution’ssuccess would choose not to join.
Variation in regulatory institutionsUnlike variation within procedural, programmatic, and generativeinstitutions, variation within regulatory institutions has receivedconsiderable scholarly attention and is therefore discussed morefully here. Regulatory institutions attempt to induce behavioralchange through their primary rule systems, their information sys-tems, and their response systems (Mitchell, 1996).
Primary rulesInternational institutions exhibit considerable variation in theircentral prescriptions and proscriptions or primary rules. Becausemost environmental problems can be addressed through variousalternative regulatory strategies, decisions about which activity toregulate and how to regulate it will dictate which actors with whatinterests and capacities must change their behavior, how largeand costly those changes will be, and whether other factors will
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reinforce or undercut subsequent incentives to meet agreementobligations. Negotiators pay particular attention to variation acrossstrategies in the costs their country will incur, the benefits theymight receive, and the likelihood that other states will fulfill thecommitments involved. Four characteristics of primary rules thatare often central to international negotiations are concerns aboutambitiousness, specificity, common vs differentiated obligations,and equity.The primary rules or obligations states accept vary considerablyin how ambitious they are, that is, in the ‘depth’ of required behav-ioral changes (Downs et al., 1996). Theory suggests that statesaccept only ‘shallow’ agreements involving few, if any, costs formember states. Empirical evidence, however, shows that some-times states do create IEAs that prove costly, sometimes with thestates being aware of those costs at the time and sometimes withthose costs only becoming evident later. The strength of state pref-erences, and conflict among those preferences, will influence theambitiousness of institutional goals. Weak concern may causenegotiations to fail. But when it doesn’t, states may start small withframework conventions, cooperative research programs, or non-binding agreements. Such outcomes may reflect universally lowconcern, an inability to resolve conflict between concerned andunconcerned states, or high concern but uncertainty about the bestway to address a problem. Indeed, the nature of solutions shapessupport and opposition as much as the nature of the problem.Proposed IEAs that are not ecologically ambitious may, neverthe-less, generate resistance if their design involves high costs orimposes costs on powerful economic sectors. Thus, the FCCC and itsKyoto Protocol have evoked considerable resistance even thoughemission reduction goals fall far short of what climatologists con-sider necessary to prevent climate change. Regimes that seek deepcooperation, provide little flexibility, or involve stringent enforce-ment will evoke resistance unless states see sufficiently large off-setting benefits (Downs et al., 1996). Notably, framework-protocolapproacheswork precisely because stateswill accept non-ambitiouscollective decision making rules with the hope that they will pro-duce more ambitious regulatory rules later.In general, more international concern generates more ambi-tious primary rules. The greater the share of relevant actors whoare leaders rather than draggers, the more ambitious the agree-ment will be. Ambitiousness is properly evaluated not by simplylooking at the constraints or requirements placed on states but alsoby comparing those constraints and requirements to the counter-factual ofwhat stateswould have done otherwise. Thus, an agreement

Negotiating solutions to international environmental problems 137

Mitchell-3884-Ch-05:Mitchell-Sample.qxp  25/06/2009  3:34 PM  Page 137



requiring the stabilization of emissions of some pollutant within 10years may be more ambitious than one requiring a 50 per centreduction within five years if the states in the former all hadincreasing emissions while those in the latter either had alreadymade, or were on emission trajectories that would have lead themto make, large reductions. Thus, an IEA’s ambitiousness is thedegree to which states agree to take actions when matched by oth-ers that they would not take on their own.A tradeoff also exists between ambitiousness and participation.Common wisdom suggests that successful negotiations requireinvolving all states that have an interest in a problem (Young andOsherenko, 1993b: 16). Yet a set of ‘contingent leaders’ – each ofwhom is willing to take meaningful action but only if others do –can pursue more ambitious goals if they exclude recalcitrantdraggers. Scandinavian states often have established high environ-mental standards even though other major contributors to theproblem are unwilling, at least initially, to agree to those terms.States may create institutions that address only a fraction of a prob-lem or engage only a fraction of the perpetrators, either because apartial solution is better than no solution or because they believesome initial steps will foster conditions that will lead currently-reluctant states to participate. This ‘go it alone’ power can allow anactivist subset of states to reach an agreement despite the opposi-tion of powerful states that are contributing to a problem (Gruber,2000). Just as the six states that initiated the creation of theEuropean Union did so over strong opposition from the UnitedKingdom, so too did states bring the Kyoto Protocol into existencedespite clear opposition from the United States. Institutions that ‘goit alone’ are weaker than they might be but can still allow commit-ted states to initiate international action without being heldhostage by powerful dragger states.IEAs also vary considerably in specificity, with some containingonly vague provisions and others detailing pages of rules, require-ments, conditions, targets, and timetables. When states are uncon-cerned or uncertain about how an environmental problem isaffecting their interests, they are more likely to generate vague pro-visions in unambitious agreements. This lack of specificity can arisewhen a consensus regarding the need for action is not matched bya consensus on what to do. Vague provisions can also arise whenstates that have not found real compromises respond to pressure toreach an agreement – such as happens at the end of a diplomaticconference – by ‘papering over’ their differences (Mitchell, 2005).But a lack of initial specificity can provide the foundation forgreater specificity over time. Thus, the Wetlands Convention
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includes many quite vague rules, one of which requires only thatstates promote the ‘wise use’ of wetlands in their territory.However, since 1971 the Conference of the Parties has made con-siderable progress in attaching substantive meaning to this vaguephrase.IEAs also vary in whether they contain common or differentiatedobligations. Traditional international law has relied on ‘common’obligations in which each member state accepts the same regula-tory requirements. Several recent IEAs, however, have adopted ‘dif-ferentiated’ obligations in which different groups of states or evenindividual states are treated differently. As an extreme, in the KyotoProtocol 39 developed countries committed to country-specificemission limits or reductions that ranged from 8 per cent decreasesto 10 per cent increases. A less extreme variant is more common, aswas evident in the Montreal Protocol’s granting developing, but notdeveloped, states a 10-year ‘grace period’ with respect to the ODSphase-out timetable. Other agreements’ rules involve nominallycommon obligations that were known at the time to distribute thebehavioral burden unevenly. States collectively committed in theSecond Sulfur Protocol to the LRTAP Convention, for example, toprevent sulfur depositions from exceeding certain levels but thatcommitment was known to require much larger emission reduc-
tions from some states than others. These examples are exceptions,however, and most IEAs still adopt common obligations that, nev-ertheless, impose different costs in practice.What accounts for this difference in approach? Certainly thenorm that agreements should impose equal obligations on allparties makes common obligations the default model. But statesnow appear to strive toward common obligations while being opento accepting differentiated obligations to get agreement amongstates with divergent interests and levels of concern. Those inter-ests may divide states into two groups, as in the Montreal Protocol,or may leave states far more differentiated, as in the Kyoto Protocol.Differentiated obligations appear to be more a last, than first,resort, if only because they can easily be framed as politically mean-ingless, shallow agreements that codify states’ planned behaviorsrather than prompt new ones.All three types of obligations present problems: nominally equalrequirements can impose quite unequal costs in practice; consider-able variation within groups of developed or developing countriesmeans that some will benefit far more than others within eithergroup; and allowing the self-selection of commitment levels maymean that states agree only to those actions they would have takenanyway. Yet all three have the virtue of simplicity, considered
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crucial to negotiation success, and parties appear more willing toaccept obligations of these three types than the range of alterna-tives involving more complicated formulas (Young and Osherenko,1993b: 14, 233).Finally, negotiations ‘succeed only when all the major parties andinterest groups feel that their primary concerns have been treatedfairly’ (Young andOsherenko, 1993b: 14, 233; see also Young andWolf,1992). By definition, negotiations succeed only when relevant par-ties accept their terms. Indeed, it becomes tautological to contendthat equitable solutions foster agreement if we define an agreementas ‘equitable’ so long as all the negotiating states accept it. Yet, wecan distinguish here between agreements that all relevant statesconsider as in their interests and those they see as equitable. Statesare unlikely to accept agreements that do not reflect their interestsand may accept agreements that further their interests even if thecosts involved, or the benefits of, the agreement appear inequitable.However, they are more likely to accept agreements that furthertheir interests and that also meet ‘identifiable community stan-dards of equity’ (Young and Osherenko, 1993b: 14). Such standardsdo not require equal treatment, only that differential treatment bebased on criteria that each state views as appropriate.
Information systems: environmental and
behavioral monitoringRegulatory IEAs also vary in their information systems. Some IEAsencourage countries to exchange the environmental informationthey already collect while others provide for extensive new environ-mental monitoring. Some IEAs coordinate and standardize data col-lection to foster the development of higher quality information aboutthe magnitude, causes, and impacts of a problem. Others have cre-ated networks of scientists and monitoring stations and have pooledfunding so that countries with more advanced monitoring programshelp other countries develop theirs. IEAs also treat the informationthey receive differently. Some IEA secretariats simply archive theinformation they collect, while others organize, analyze, and dissem-inate the data to foster better environmental management. Whatexplains such variation? As with ambitiousness, the level of concernand the magnitude of potential impacts play important roles. Whenstates share significant concern about a poorly understood environ-mental problem, they will invest more in gathering information thatcan help them take action early enough to avert those impacts. To theextent that such impacts are thought to be small or of little concern,committing such time and resources becomes less attractive.Beyond environmental monitoring, IEAs also vary in their con-cern with behavioral monitoring and transparency. With respect to

International politics and the environment140

Mitchell-3884-Ch-05:Mitchell-Sample.qxp  25/06/2009  3:34 PM  Page 140



regulated behaviors and compliance, most IEAs rely almost exclu-sively on countries providing self-reports. Recognizing both thepractical obstacles to reporting and that states are unlikely toengage in ‘self-incrimination’ if sanctions are the likely response,some IEAs establish reporting systems that provide positive incen-tives for, and build the capacity to, report (Mitchell, 1998b). SeveralIEAs have held workshops to help states develop the infrastructureneeded to provide high quality information on their country’s per-formance. Although intrusive monitoring systems are still rare, ris-ing environmental concerns may make these more common in thefuture.Whether IEA provisions focus on compliance information dependson the ‘violation tolerance’ ofmembers regarding the problem.Whenstates believe that the failure of other parties to meet their obliga-tions will harm their interests, will alter their own interests in meet-ing their own obligations, or will undercut the IEA’s ability toachieve its objectives, they are likely to demand relatively intrusiveinspection procedures. Some institutions rely on proactive monitor-ing to identify behaviors that might not otherwise come to light(‘police patrols’) while others rely on passive strategies that assumethat environmentally harmful activities will harm certain actorsenough to lead them to report them (‘fire alarms’) (McCubbins andSchwartz, 1984; Raustiala, 2004). Most violations ofmarine pollutionagreements, for example, occur in ways that are difficult to detect ordifficult to link to the perpetrating actor. In response, some stateshave established regional ‘port state control’ agreements to coordi-nate and encourage aerial surveillance and the in-port monitoring ofinternational shipping (Kasoulides, 1993). Likewise, CITES estab-lished an elaborate system of species import and export certificates(Reeve, 2002). By contrast, the Convention on Early Notification of aNuclear Accident that arose in response to the Chernobyl incidentrelies on self-reporting by the state in which an accident occurs. Yetother IEAs involve NGOs in the institutional structure as actors whohave both incentives and resources to serve as ‘police patrols’, watch-ing out for the behaviors of governments and sub-state actors whomay violate IEA rules. Choices amongmonitoring systems depend onevaluating the perceived need for monitoring and then looking forstrategies that can meet that need.
Response mechanismsFinally, regulatory IEAs vary in how they respond to regulated behav-iors. Scholars have identified various institutional design implica-tions based on distinctions in the constellations of states’ interests,including distinctions among assurance, coordination, collaboration,and suasion games; coordination and incongruity problems; symmetric
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and asymmetric problems; conflicts over values, means, relativelyassessed goods, and absolutely assessed goods; and commons prob-lems, shared natural resource problems, and transboundary exter-nalities (Martin, 1992b; Hasenclever et al., 1997; Underdal, 2002).The direct tit-for-tat that can discourage violations of trade andarms control treaties proves less useful in environmental realmswhere states that support IEAs are generally unwilling to harm theenvironment as a retaliatory sanction and, even if they did, wouldfail to influence perpetrating states unconcerned about the envi-ronment. Recognizing this, many scholars have stressed the needto couple economic sanctions with monitoring mechanisms thattrigger them (Bernauer, 1995a: 363; Downs et al., 1996; Wettestad,1995). Others argue that such an enforcement model is less effec-tive than a more ‘managerial’ model of diplomacy, norms, andrewards (Chayes and Chayes, 1995). Indeed, rewards appear to bethe only option for inducing ‘upstream’ actors to alter their behav-ior (Mitchell and Keilbach, 2001).IEAs also attempt to induce behavioral change through ‘systemsof implementation review’ and ‘sunshinemethods’ involving report-ing, monitoring, and review without any explicit or direct response(BrownWeiss and Jacobson, 1998; Victor et al., 1998a). Ecolabeling,certification, and prior informed consent rules may induce behavioralchanges via marketplace incentives. IEAs also incorporate norms,argument, and persuasion in their efforts to influence behavior byaltering notions of appropriate and inappropriate action (Finnemore,1996; Risse, 2000). Thus, general norms regarding the appropriaterelationship between environmental protection and development orregarding the precautionary principle can, over time, significantly alterhow states respond to environmental problems, even if that causalinfluencemay prove hard to demonstrate.Choices as to how an international environmental institutionshould respondwhen states do, or do not, alter their behavior tomeetIEA commitments are influenced by the underlying problem struc-ture. IEAs addressing upstream/downstream problems do notinclude sanctions because upstream stateswill not accept agreementsthat legitimize the right of other states to sanction them for behaviorsthat, pre-institutionally, the other states could not legitimately sanc-tion (Mitchell and Keilbach, 2001). The Montreal Protocol illustratesthat ‘upstream’ states which contribute to – but view themselves asunharmed by – an environmental problem will not participate with-out some reward: India, China, and other developing countries thatcontributed to, but were unconcerned about, ozone loss joined theProtocol only after industrialized and concerned (that is, ‘down-stream’) states compensated them for the costs of phasing out ODSs.
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In the 1976 Convention on the Protection of the Rhine againstPollution by Chlorides, the French agreed to reduce their chloride pol-lution of the Rhine only in response to payments by the downstreamDutch government, with contributions from Germany andSwitzerland. Notably, institutional inertia also influences institutionalform, with the burden-sharing in that agreement incorporated in sub-sequent agreements on Rhine pollutants that had few similarities(Bernauer and Moser, 1996). Rewards may, however, make potentialdonors more reluctant to join the institution even as they attractpotential recipients.Although sanctions are a non-starter in IEAs addressing upstream/downstream problems, states must choose between rewardsand sanctions in Tragedy of the Commons situations. In some cases,states can use the threat of mutual retaliation to support cooperation.Thus the underlying, if often implicit, incentive for states to staywithin international catch quotas is the threat that excessive viola-tions by one party will lead others to do the same and, hence, a rever-sion to the no-institution baseline of unrestrained fishing. Particularlyin situations involving over-appropriation of an environmentalresource, such retaliatory threats may help sustain internationalcooperation, though the poor track record of most fishery IEAsdemonstrates that they do not always do so. In most cases, however,states adopt more diffuse, indirect, and unspecified reciprocity as an‘enforcement’ mechanism. For example, the United States has fre-quently used the removal of fishing rights as a response to behaviorsby whaling states that it viewed as undermining the effectiveness ofthe IWC (DeSombre, 2000). In such contexts, states recognize thatthey may avoid the ‘unraveling’ of cooperation that tit-for-tat sanc-tioning would produce by providing states that are supportive of anIEAwithmechanisms for them to take actions that harm an initial vio-lator’s interests without asking them to engage in environmentally-harmful activities, which they would be unlikely to adopt in any event(Axelrod and Keohane, 1986). However, states can use rewards aswell as sanctions to address Tragedy of the Commons situations.Coase (1960) argued that externalities can be resolved by victims pay-ing perpetrators to halt harmful activities. Thus, in response to theoverharvesting of North Pacific fur seals, Canada, Japan, Russia, andthe United States agreed in 1911 that the former two countries wouldstop all seal harvesting in exchange for the latter two countries com-pensating them in the form of 15 per cent of their seal harvests everyyear (Dorsey, 1998).Response strategies can also include capacity building. IEAs increas-ingly seek to influence non-compliant countries bymaking it easier forthem to fulfill their obligations. Negotiators increasingly recognize that
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non-compliance for certain states can arise as much from incapacityand inadvertence as from intention (see Chapter 6). They also recog-nize that sanctions are neither appropriate nor effective if states can-not, rather than will not, meet their obligations. Non-compliance isnecessarily intentional inmany IEAs: consider the trade in endangeredspecies; theharvest of fish,whales, orpolarbears; or riveroroceanpol-lution. In others, however, IEAs require the deployment of financialresources or technical expertise that developing states may not haveavailable. When an IEA requires states to protect fragile ecosystemsfrom large-scale socio-economic forces or to provide high quality envi-ronmentalmonitoring, bothdeveloped anddeveloping statesmay sup-port establishment of mechanisms that urge non-compliant countriesto identify the causes of non-compliance so other countries can facili-tate that compliance.Violation tolerance also influences the strength of the responsesadopted. States tend to be relatively ‘violation tolerant’ early on inan environmental problem’s lifecycle, if only because that is the sta-tus quo situation (Young, 1999b; Chayes and Chayes, 1993).Responsemechanismsmay be relativelyweak or non-existent. But asthe issue’s importance or institutional developments make statesmore sensitive to whether other states are fulfilling their commit-ments, response mechanisms tend to become stronger.In short, states build responses into IEAs that reflect theexpected sources of, and harm of, non-compliance. Where thosesources are seen as intentional, they are more likely to adoptsanctions. Where those sources are seen as predominantly due toincapacity and inadvertence, they are more likely to adopt someform of facilitative approach. Where the possibility exists for bothtypes of shortcoming, they are likely to create institutions thatbegin by investigating their sources and then allow for differenttypes of responses, an approach adopted in various amendments tothe Montreal Protocol.
Negotiation Participation
and Institutional MembershipBefore an IEA can come into existence, negotiators must sell theagreement to domestic constituencies. Negotiators may need toconvince their prime minister or president that their concessionswere more than offset by those of other countries and that theagreement is in their country’s interests. Although uncommon,examples do exist of states refusing to sign the very agreementsthey helped negotiate. And countries involved in negotiations can
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always reject the terms of a ‘final’ agreement in the hopes ofre-opening negotiations to achieve better terms (Ikle, 1964: 59–75).For most countries, international treaties do not become legallybinding or enter into force without legislative branch ratificationof executive branch negotiations. The two-level games mentionedabove require that negotiators convince domestic political actors –including both legislators and citizens – with diverse interests andperspectives that an agreement’s benefits exceed its risks andcosts and that no better agreement can be negotiated (Putnam,1988). Not infrequently, government executives sign agreementsthat their legislatures refuse to ratify, either because the executivemisjudged their domestic constituencies’ interests or becausethose interests had shifted. Thus, the American government signedthe UNFCCC and its Kyoto Protocol, and ratified the former, but hasrefused to ratify the latter. Many IEAs also have been signed buthave not taken effect because too few countries ratified the agree-ment. The unwillingness of many states to ratify the 1973MARPOLconvention, for example, led to the negotiation of a 1978 Protocolthat revised provisions that otherwise would have precluded theagreement from taking effect. While negotiators often feel pres-sure to reach ‘some agreement, any agreement’ by the end of aninternational conference, legislatures may feel no such pressureand can then take years to consider whether to ratify an IEA.
ConclusionWhether environmental negotiations end in agreement depends onthe constraints and opportunities created by structural factors, moredirect forcing or inhibiting events related to the influence of particu-lar actors and the negotiating process, and the influence of externalfactors and prior conditions. Young and Osherenko have called inter-ests, power, and knowledge ‘social driving forces’, while leadership,context, and other variables are ‘cross-cutting factors’ that influencethe negotiations (Young and Osherenko, 1993a: 247). It is the inter-action among these factors that helps to explain whether negotia-tions succeed and what form any agreement takes. This chapter hasdelineated the factors that make states willing to engage in negotia-tions, the factors that influence the content of agreements, and thefactors that influencewhether states becomemembers of such agree-ments. The next chapter takes up the questions of whether andwhenthese efforts at negotiation lead states to take actions that are anydifferent from those they would have taken in the absence of suchagreements.
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